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William F. Caton, Acting Secretary
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Washington, D.C. 20554

Re: MM Docket No. 93-91
M Table of AFrotien}

Dear Mr. Caton:

Enclosed herewith, on behalf of Kingsley H. Murphy, Jr.,
licensee of Station WISS-FM, Berlin, Wisconsin, are an original
and four (4) copies of his “RE (o) NTS OF KINGSLEY H. MURPHY
JR." in the above-referenced proceeding.

Please direct all inquiries and communications concerning
this matter to the undersigned.
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Before the
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wWashington, D.C. 20554 ma&g&‘ormsscmm

In the Matter of

Amendment of Section 73.202(b),
Table of Allotments,

FM Broadcast Stations

(Berlin, DeForest, and
Wautoma, Wisconsin

Docket No. 93-91

MM
RM-8197 £
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To: Chief, Allocations Branch

Mass Media Bureau

KINGS .

KINGSLEY H. MURPHY, JR. ("Murphy"), licensee of Station
WISS-FM, Berlin, Wisconsin, by his attorneys, pursuant to
§1.415(d) of the Commission's Rules, hereby submits his Reply
Comments in response to the following recent pleadings in this
proceeding: a) the June 9, 1993 "Counterproposal" of Mark J.
Kastein d/b/a Markesan Broadcasting Company ("Markesan"); and
(b) the June 11, 1993 "Counterproposal" of Julie A. Blaser

d/b/a Wautoma Radio Company, applicant for a new FM station
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("Wautoma®).' In support whereof, Murphy shows the following:

! In Murphy's June 11, 1993 "Comments" in this proceeding, he

fully addressed the May 20, 1993 "Comments" of DeForest
Broadcasting Company ("DeForest"), the original petitioner
herein. Murphy's objections did not note any technical
engineering defects. Rather, he urged that the proposed
changes in the Table of Allotment should not be made unless
DeForest restates its reimbursement commitment to WISS-FM and

any resulting Report and Order contains a special ordering
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Background

1. The subject rulemaking proceeding was initiated by
Notice of Proposed Rule Making and Order to Show Cause
("NPRM"), 8 FCC Rcd 2747 (MM Bur. 1993), which proposed to
allot Channel 226A to DeForest, Wisconsin as that community's
first local transmission service, to substitute Channel 284A
for Channel 272A at Berlin, Wisconsin and modify the license
of Murphy's Station WISS-FM accordingly, and to substitute
Channel 272A for Channel 226A at Wautoma, Wisconsin and give
cut-off protection to Wautoma's pending FM application.

2. Aside from the reimbursement objections already
raised by Murphy (see n.l1 above), Murphy fully supports the
NPRM. The NPRM's allotment proposals are technically and
legally correct; moreover, the proposed WISS-FM channel
substitution not only would allow the community of DeForest
(1990 U.S. Census pop. 4482) to have its first local trans-
mission service but also would permit WISS-FM to seek a 6-
kilowatt Class A "upgrade," which is not technically feasible
on WISS-FM's present frequency. On the other hand, as Murphy
will now demonstrate, the Markesan and Wautoma counterpro-
posals are so flawed legally and technically that Murphy
recommends that both of them should be dismissed summarily
without further consideration. Although Murphy is preliminar-
ily commenting on the counterproposals at this time, he will

do so more fully if and when they appear on Public Notice.
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The Two Counterproposals

3. The counterproposals are quickly summarized.
Markesan proposes that Channel 284A should be allotted as a
first local transmission service to Markesan, Wisconsin (1990
U.S. Census pop. 1519), that no allotment should be made to
DeForest, Wisconsin, and that the allotments at Berlin and
Wautoma, Wisconsin should remain the same. For its part,
Wautoma proposes that its present Channel 226A allotment at
Wautoma (1990 U.S. Census pop. 1797) should be upgraded to
Channel 226C3, that no allotment should be made to DeForest,
and that the allotment at Berlin should remain the same.
Thus, the two counterproposals are mutually exclusive with
each other and with the DeForest and Berlin allotment

proposals in the NPRM.

4. Turning first to the 1legal infirmities of the
counterproposals, it is well-established that only construc-
tion permittees or licensees are eligible under §1.420(g) (3)
to request frequency upgrades. See, e.g., FM Table of
Allotments (Arlington TX et al.), 6 FCC Rcd 2050 (1991).

Thus, since Wautoma was not a permittee when it filed its
counterproposal on June 11, 1993 (its application is still
pending as of June 25, 1993), Wautoma's counterproposal cannot
be considered and should be summarily denied.

5. A second legal defect in Wautoma's proposal flows

from the fact that DeForest's and Markesan's proposed first
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local transmission services are presumptively favored over
Wautoma's plan to upgrade from Class A to Class C3. See FM
S ent e .}, 3 FCC Rcd 4840 (MM
Bur. 1988) (first service to communities has a higher public
interest priority than mere upgrades of existing channels).
In such circumstances, a petitioner is expected to provide a
showing of need for the proposed frequency upgrade, and,
absent such a showing, "a conflicting new allotment would be
favored since it represents a new service". Id. However,
Wautoma's counterproposal contains no such showing, only the
single phrase that the community of Wautoma "would be provided
with a wide coverage FM service" (Counterproposal, p. 3).
This statement is so deficient that Wautoma's proposal should
be dismissed as a matter of law for failure to comply with the

Benton AR "need" standard.
6. Murphy also urges that a third fatal legal flaw -
- abuse of the Commission's FM rulemaking process -- infects

both counterproposals. Murphy submits that where, as here,

the gawmq congnltina onainsogr (Tule Prhext Fyanel filee—dvor s—

rulemaking proceeding, a presumption is created that either

Mr. Evans is an undisclosed real party in interest in one or
both of the counterproposals or that the stated intentions of

one or both of the vetitionere (Mark J. Kactein and Tulie A
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filings here is an attempt by the proponents or their agent
(Mr. Evans) to illegally "stack the deck" in this proceeding
against DeForest and Murphy for illicit purposes. Certainly,
Mr. Evans knew (or should have known) that he was simultan-
eously preparing inconsistent engineering counterproposals on
behalf of two clients (submitted two days apart), and it
strains credulity to believe that neither Markesan nor Wautoma
was aware of the charade.

7. When focusing on abusive use of filings in FM
allotment proceedings in Abuses of the Commission's Processes,
5 FCC Rcd 3911, 3914 §29 (1990), recon. denied, 6 FCC Rcd 3380
(1991), the Commission held:

A statement of interest in operating a station made

by a party who, in fact, lacks the requisite intent

to construct and operate the proposed facility will

henceforth be considered a material misrepresenta-

tion within the meaning of Section 73.1105 of the

Rules and would be subject to prosecution pursuant

to Section 502 of the [Communications] Act [of 1934,

as amended), forfeiture pursuant to Section 503 of

the Act or other appropriate administrative

sanctions.

Thus, under the circumstances of the instant case, Murphy
submits that the appropriate solution is to summarily dismiss
both counterproposals as fatally defective and abusive of the
Commission's processes. See FM Table of Allotments (Monterey
TN et al.), 7 FCC Rcd 1606, 1607 €6 (1992) (issues concerning
misconduct occurring inside an allotment proceeding are
relevant to the determination concerning the action to be

taken in that proceeding): b ents

JIA et al.), 7 FCC Rcd 1370, 1371 n.5 (MM Bur. 1992) (Commission
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will not allot a channel where there is no assurance that a
party will file an application for the allotment).

The Wautoma Counterproposal
is Technically Unacceptable

8. As to engineering infirmities in the counter-
proposals, attached hereto is an Engineering Statement
("statement") by Clarence M. Beverage of Communications
Technologies, Inc., which preliminarily concludes (at 1) that
the Markesan proposal does not have any technical defects.

However, the Statement (at 1-2) also concludes that the

Wautoma proposal is fatally flawed because it depends on a
technically impermissible transmitter site move of some 11
kilometers by Station KFKQ(FM), New Holstein, Wisconsin, and
contains no supporting allocation study or reference coordi-
nates for that move.

9. Mr. Beverage's own allocation study for KFKQ
(Statement, Table I) demonstrates that KFKQ can only move 5.1
kilometers without being shortspaced to Station WKJF-FM,
Cadillac, Michigan. Therefore, Wautoma's plan cannot be
accomplished in compliance with the minimum distance separa-
tion standards of §73.207 of the Rules. Hence, Murphy urges
that Wautoma's counterproposal should be dismissed as a matter
of 1law, because "[c]ounterproposals must be technically
correct and substantially complete when filed," FM Table of
Allotments (Provincetown MA et al.), 8 FCC Rcd 19, 20 410 (MM
Bur. 1992), and because shortspaced allotment proposals such

as Wautoma's are, by definition, technically defective, FM
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Table of Allotments (Beeville TX), 6 FCC Rcd 6051, 6051 n.1
(MM Bur. 1991).

DeForest Is Superijor on a Comparative Basis

10. Finally, assuming arguendo that the Markesan
counterproposal is not dismissed summarily, Murphy urges that
the DeForest first-service proposal deserves a dispositive
allotment preference over it. This is so because the
Commission presumes that the most populace community has the
greatest need for a first local service, provided that it has
commensurately greater civic, cultural, religious, social, and
commercial attributes. See Affinity Communications, Inc., 96
FCC 2d 685 (Rev. Bd.), rev. denied, FCC 84-625 (Comm'n 1984).
In the instant case, the population of DeForest is more than
twice that of Markesan, and Markesan has provided no socio-
economic information to rebut the presumption in favor of
DeForest. Therefore, the DeForest proposal should prevail.
See Baker v. FCC, 834 F.2d 181, 183 n.4 (D.C. Cir. 1987) (the
need for radio service is assessed primarily in light of the
facilities presently available in the proposed communities and
their relative population): ! d .s

4 FCC Rcd 344 (1989).

11. In 1light of the foregoing, Murphy respectfully
requests that the Commission should summarily dismiss or deny

the Markesan and Wautoma counterproposals, However, Murphy
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SUMMARY
The following statement has been prepared on behalf of Kingsley H. Murphy, Jr. ("Murphy"),

licensee of FM broadcast station WISS, Channel 272A, Berlin, Wisconsin. Murphy is a party to
this proceeding in that the proposed Rule Making suggests deletion of WISS’s current frequency
of operation, Channel 272A at Berlin, Wisconsin and the substitution of Channel 284A at

Berlin, Wisconsin. Murphy is agreeable to the proposed channel change since it would allow
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This statement is in response to "counterproposals” by Markesan Broadcasting Company
("Markesan") and Wautoma Radio Company ("Wautoma"). The Markesan proposal has been
reviewed and appears to meet Section 73.207 distance separation standards from the proposed
restricted site coordinates. However, the Wautoma proposal is in complete violation of Section

73.207, is technically incorrect and not complete as filed.

WA MA, WI NSIN - PROPOSED ANNEL 22
The Wautoma counterproposal was filed requesting an upgrade to Class C3 facilities on
Channel 226 for the Class A facilities on Channel 226 specified by Wautoma Radio Company

in BPH-88042INZ. The engineering portion of the counterproposal states:
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the antenna/tower location of a Channel 226C3 operation approximately twelve
kilometers Southeast of the City of Wautoma, Wisconsin Reference Coordinates. In
addition, the antenna/tower of Station KFKQ(FM), New Holstein, Wisconsin, must be

relocated approximately twelve kilometers East of its authorized coordinates.”

Inspection of the counterproposal shows that the petition is not complete. Wautoma states that
the site for KFKQ(FM) must be moved approximately 12 kM east but does not include an

allocation study and reference coordinates for the KFKQ change.

The Wautoma engineering statement, Attachment E-B, isan allocation study for Channel 226C3
at the restricted coordinates specified by Wautoma in its counterproposal. Inspection of the
allocation study shows short spacings of less than 0.5 kM to WDUX Channel 224A, WIZM
Channel 227C and WQFM Channel 227B. When short spacings are taken into account, it is

realized that the site area for the Channel 226C3 upgrade is less than 1 kM across.

Attached to the statement as Table I is an allocation study for KFKQ, Channel 225A, New
Holstein, Wisconsin, using the coordinates specified in MM Docket No. 89-548 where KFKQ was

ordered from Channel 226A to Channel 225A. KFKQ cannot move 11 kM east as Wautoma

watos W@nfjﬁw:, ‘R e~ °"(‘H"lf@ 1 ')Q_ijwlﬂwmm{um arad Charnal Y672 |

upgrade. In fact, KFKQ cannot move more than 5.1 kM east due to the presence of WKJF-FM,
Channel 225C, Cadillac, Michigan. Since KFKQ cannot be moved a sufficient distance, the
Wautoma counterproposal is fatally flawed and cannot be accomplished in compliance with

Section 73.207 minimum distance standards.

CONCLUSION

The counterproposal by Wautoma Radio Company toadd Channel 226C3 at Wautoma, Wisconsin
isincomplete and cannot be implemented in accordance with Section 73.207 distance separation

standards.
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The foregoing was prepared on behalf of Kingsley H. Murphy, Jr. by Clarence M. Beverage of
Communications Technologies, Inc., Marlton, New Jersey, whose qualifications are a matter of
record with the Federal Communications Commission. The statements herein are true and
correct of his own knowledge, except such statements made on information and belief, and as

to these statements he believes them to be true and correct.

Clarence M. Beverage
for Communications Technologies, Inc.
Marlton, New Jersey

SUBSCRIBED AND SWORN TO before me

this a?g‘% day of ;QmL , 1993,

EZM (; ( ;L&éé i , NOTARY PUBLIC

ESTHER G. SPERBECK
NOTARY PUBLIC OF NEW JERSEY
MY COMMISSION EXPIRES OCT 15, 1997

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS



TABLE 1

ALLOCATION STUDY CH 225A

NEW HOLSTEIN, WISCONSIN

JUNE 1993

Search of Channel 225A+ (92.9 MHz), at N. 44 2 37, W. 88 13 34.
CALL CITY ST CHN CL S DIST SEPN BRNG CLEARANCE
WBWIFM West Bend WI 223 B L 68.5 69.0 184.9° -0.5
ALC West Bend WI 223 B U 68.5 69.0 184.9° -0.5
ALC Kewaunee WI 224 A U 71.7 72.0 45.4° -0.3
ALC Waupaca WI 224 A U 75.2 72.0 297.3° 3.2
WDUXFM Waupaca WI 224 A L 75.2 72.0 297.3° 3.2
WAUNFM Kewaunee WI 224 A C 71.7 72.0 45.4° -0.3
WAUNFM Kewaunee WI 224 2 L 71.7 72.0 45.4° -0.3
WKJFFM Cadillac MI 225 C L 231.1 226.0 87.4° 5.1 *
KFKQ New Holstein WI 225 A A 0.0 115.0 0.0° -115.0
ALC Cadillac MI 225 C U 231.1 226.0 87.4° 5.1
ALC New Holstein WI 225 A V- 6.0 115.0 95.6° =109.0
ALC Birnamwood WI 225 A V 133.1 115.0 321.9° 18.1
NEW Birnamwood WI 225 A A 135.7 115.0 320.4° 20.7
ALC Wautoma WI 226 A D 85.4 72.0 272.1° 13.4
KFKQ New Holstein WI 226 A C 6.0 72.0 95.6° =~66.0 1
ALC Wautoma WI 226 A V 85.4 72.0 272.1° 13.4
ALC New London WI 228 C2 U 60.8 55.0 329.3° 5.8
WOZZ New London WI 228 C2 L. 61.5 55.0 335.2° 6.5

1 ORDERED TO CH 225A, MM DOCKET NO. 89-548

* EASTERLY SITE CHANGE LIMIT

COMMUNICATIONS TECHNOLOGIES, INC. - BROADCAST ENGINEERING CONSULTANTS
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I, Yvonne Corbett, a secretary in the law offices of
Rosenman & Colin, do hereby certify that on this 28th day of
June, 1993, I have caused to be mailed, or hand delivered, a copy

of the foregoing "REPLY COMMENTS OF KINGSLEY H. MURPHY, JR." to
the following:

Michael C. Ruger, Chiefw
Allocations Branch

Policy and Rules Division

Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W.

Room 8318

Washington, D.C. 20554

Ms. Kathleen Scheuerle#*
Allocations Branch

Policy and Rules Division

Mass Media Bureau

Federal Communications Commission
2025 M Street, N.W.

Room 8314

Washington, D.C. 20554

Richard J. Hayes, Jr., Esq.
13809 Black Meadow Road
Greenwood Plantation
Spotsylvania, VA 22553
COUNSEL FOR DeFOREST BROADCASTING COMPANY

Julie A. Blaser d/b/a
Wautoma Radio Company
981 Howard Street
Green Bay, WI 54303

Mark J. Kastein d/b/a
Markesan Broadcasting Company
P. O. Box 82

Brandon, WI 53919

Yvonne Corbett

*BY HAND



